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(if)
aRa far mraT/ sf7 f@ra tatfig, rzgra (ft+)

Passed By Shri Shiv Pratap Singh, Commissioner (Appeals)

st#RtRaia]
('cf) Date of issue

26.07.2023
i

Arising out of Order-In-Original No. 55/AC/DEM/MEH/ST/Hemraj R Chaudhary,

(s-) Mehsana/2022-23 dated 13.06.2022 passed by The Assistant Commissioner, CGST,

Division-Mehsana, Gandhinagar Commissionerate

1 f}a#af#r rr zitgar/ M/s Hemraj R Chaudhary (PAN-AACFH6016K),

(a) Name and Address of the Shankarnagar Society,· Opposite Dudhsagar Dairy,
Appellant Mehsana, Gujarat-384002

Rt? fa zr fa-s2gr riatr rt+ra #ar ?t az <rst ah 7fa zrnfrfa #Ra aa7, +q TT
f@rat#st zrftr srzrar grterwrregaamar&, ar fhht s?gr hfagt amaretI .

Q Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

#raal mtatrurma:
Revision application to Government of India:

1

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section ( 1) of Section-
35 ibid '

(4) uf mt l zf aiisa tl zgtRa tarftasrtzrr mat at f#ft
#ssrrta?sort srzrf ii, atft nssr; zrusat2 agfl mtf
n fR sszrtt gtR furnair z zt

In case of any loss of goods where the 1 't from a factory to a
warehouse or to another factory or from one w er during the course



of processing of the goods in a warehouse or in storage whether in a fa.ctory or in a
warehouse.

("©") 'lTTTTf ~~Nim 77?. qT "SR!IT it f.-l ll I lri rin T zu mt a fa Fri BY O I it arztr recs# +qr R

sqraa gr«a hRaz#maRtmaarzzf#Rt rg at rear faff4a z
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(4) sifa 3qrftsraa gar kmar h fr Rt sq€t #ezr Rt r&?sithgr #z
arr vi far h ga(Ra sg, sf k azr r.rrlTcr en- "fflill" "CR r ara fa sf@efzr (i 2) 1998

arr 109 rt fz4a fu ·g gt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) h#ta saran era (ft«a) fatal, 2001 R79ziaf Rf? ma ier <g-8 it (_)
fail ii, hf zn?gruf 3tor hffllr mt a #fa4a-s?gar rvasf star Rt t-at
7fail arr 3Ra 3aaa fur sa a1fer 3r# ffi[f atar < # er gff # siaia err 35-~ if
f.:rmfrcr RR7 #garh +a ?k +arr rs-6afruf ft 2tfrafey

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfa=aalak arr szi iarav4arr su? a 5a# gtat r2 200/- Rt gnat ft
srgst szi ianan vanatastar zt at 1000/- ft ftr 4rat Rt sq1

The revision application shall be accompanied by a fee of Rs.200/- where the 0
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

Rlr grca, er 3grz gr viat cf)"{ 31 cf7 c;Antnf@lawr a uRazrf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~'3r91c:;;:i 9J'°F~, 1944f.t'ITT7T35--m/35-$t3TTllfu :-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3ff qRka i aat gr h sratar Rt at, zft attar green, 4{ta
sgraa geear vi ata sf@Ra +nrzrf@aw (fez) Rt uf@aa fl ff#T, ~~½i::;lii!li::; if 2nd~,

cil§½lffi ~, 3ffITTT, FR~<.-iPI{, 6l~½i::;lcilli::;-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) R .,.,...._""' d shall be
accompanied against (one which at least should be

2

E
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour _of Asstt. Registar of a, branch of any nominate public
sector bank of the place where the bench of any nominate public secto::- bank of the
place where the bench of the Tribunal is situated.

(3) f? zrzor # a{ pr sr?git mt mar4or gtar ? t rt#qjar h fu fl #r irara sq{
a far sar if@u za as ah zta zu sf fa far u€l #rjaa fu zrnf@fsf#ta
+1turf@rawtra zrfl qr #4hzr var r usmar furstar

' > Q

In case of the order covers a number of order-in-Original, fee for each 0.I.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. l lacs fee of Rs.100 /- for each.

(4) arr gr«ca f@f7ta 1970 rzt ti@hf@la Rt tuft -1 a siasf Hmfta" fcli-Q;~~
3n4a nrqn?gr zref@rfa fin 7fe)arr # srr.p@la Rt ua sf@T s6.50 t?f cfiT rl!ll!IC'!ll

9ca fez «mt gtar if@z

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. ·

(5) za t +iif@2rTri # fin at at fail ft st +ft zar raffa fur nrar ? sit flt
gca, harasqraa gr#giata 2fa Farrar@raw (#ruffaf2) f.:rn:r, 1982 ijfrrt%cr~I

Attention in invited to the rules covering these and other related _matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir ga, er sqiar gca r ara zfrrr+zratf@aw (fez) uh ufa ft ehr
ii cficfo44-liil (Demand)~~ (Penalty) cfiT 10%qwar mar zfarf ? zrai, r@rma snr
10 'cfi'&~ '$1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#tr3ta greastaara eh siaia, sf@ ~tr afar Rt l=ftTr (Duty Demanded) I

(1) is (Section) 11D ah az« fefRa zuf;
(2) fa +aaa%fez ftfr;
(3) adz fez fair fa 6k+a2af@

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, _Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal{en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) <a z2gr h 1fafl uf@law h +qr=zt area rzrar gr«aa ave fa1R@a gt at ii fu +Tu
~~ 10% 'Pf1TrJ..ar at szi #a zrg [la IRat aa ass#10% 4latr cITT" "l'TT~~I

· In view of above, an appeal against this org,_&~je before the Tribunal on
payment of 10% of the day demanded where duty9ylid,penalty are in dispute,
or penalty, where penalty alone 1s m dispute." ~ $¢ <2e8 $.as ze_ ... e··· _ ..I.[ r 5- --

\t) -- . . ) f ~
3 ~'& . --·- ~--3, ,:, .'y
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3r4)frr 3m?er/ ORDER-IN-APPEAL

This Order arises out of an appeal filed by Mis Hemraj R. Chaudhary,

Shankarnagar Society, Opp. Dudhsagar Dairy, Mehsana, Mehsana Industrial

Estate, Mehsana, Gujarat - 384002 [hereinafter referred to as "the appellant"]

against Order-in-Original No. 55/AC/DEM/MEH/ST/Hemraj R Chaudhary,

Mehsana / 2022-23 dated 13.06.2022 [hereinafter referred to as "the impugned

order"] passed by the Assistant Commissioner, CGST & Central Excise, Division:

Mehsana, Gandhinagar Commissionerate [hereinafter referred to as "the

adjudicating authority"].

2. Facts of the case, in brief, are that the appellant were engaged in providing

taxable services and were holding Service Tax Registration No.

AACFH6016KST00 1. Whereas as per information received through preventive

section, HQ, Gandhinagar vide DG Systems Report No. 02 & 03, discrepancies

were observed in the total income declared in the Incorrie Tax Returns and Service

Tax Retruns by the appellant during the period FY. 2015-16 and F.Y. 2016-17.

Accordingly, letter/email dated 08.05.2020 was issued to the appellant calling for

the details of services provided during the period F.Y. 201-16 and F.Y. 2016-17.

The appellant did not submit any reply. However, the jurisdictional officers

considered that the services provided by the appellant during the relevant period

were taxable under Section 65 B (44) of the Finance Act, 1994 and the Service Tax

liability for the F.Y. 2014-15 was determined on the basis of value of 'Sales of

Services' under Sales/Gross Receipts from Services (Value from ITR) and Form (

26AS for the relevant period as per details below :
Sr. Period Differential Taxable Value as Rate of Service Service Tax
No (F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess demanded (in Rs.)
1 2015-16 71,72,570/- 14.5% 10,40,023/
2 2016-17 i,15,28,569 15% 17,29,285/-

Total 1,87,01,139/- 27,69,308/-

3. The appellant were issued Show Cause Notice No. V.ST/I1A

10/Hemraj/2020-21 dated 29.06.2020 (in short SCN) alleging to demand and

recover Service Tax amounting to Rs. 27,69,308/- under proviso to Section 73 (1)

ofFinance Act, 1994 by invoking extended period of limitation along with interest

under Section 75 of the Act. The SCN also proposed imposition of penalty under

Section 77(2), Section 77c and Section 78 ofthe Finance Act, 1994.

0
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3. The SCN was adjudicated vide the impugned order wherein :

® Service Tax demand of Rs. 7,81,319/- was confirmed (on differential value of

Rs. 52,95,294/-) alongwith interest under Section 75 of the Finance Act, 1994.

o Penalty of Rs. 10,000/- was imposed under Section 77(2) of the Finance Act,

1994.

e Penalty of Rs.200/- per day till the date of compliance or Rs.10,000/-whichever

is higher under the provisions of Section 77 c ( 1) (c) of the Finance Act, 1994.

e Penalty of Rs. 7,81,319/- was imposed under Section 78(1) of the Finance

Act, 1994 with option for reduced penalty in terms of clause. (ii) of Section

78(1) of the FA,1994.

e Demand of Rs. 19,87,989/- leviable on differential taxable value of Rs.

1,34,05,845/- was dropped.

4. Aggrieved by the impugned order, the appellant have preferred this appeal

on following grounds:

(i) They are partnership firm carrying out business in relation to Rent-a

cab service by way of renting transport vehicles to various corporate bodies

like ONGC etc. They were required to enter into contracts with these service

receivers

(ii) The SCN was issued to them on the basis of data received from

0 Income Tax department and without any independent verification. During the

period FY. 2015-16 and FY. 2016-17 they have filed their Service Tax

Returns (ST-3) as well as Income Tax Returns (ITR-5) in time. As there is no

suppression of facts or any misstatement by them, therefore the invocation of

extended period limitation in terms of Section 73 of the Finance Act, 1994 is

not justified. In this regard they referred. to the decision of the Hon'ble

Supreme Court in the case of Mis Cosmic Dye Chemicals Vs Collector of

Central Excise, Bombay reported as 1995 (75) ELT 721 (SC).

(iii) The adjudicating authority has not considered the submissions made

by the appellant in respect of the factual aspect of the matter. Only certain

submissions made by them were accepted and remaining were denied. The

adjudicating authority has considered the er RCM (Reverse

Page 5 of 10
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Charge Mechanism) for Mis Styrolution India Private Limited, Dahej and Mis
ONGC Cambay Limited only. However he has not considered that all works

were related to MIs ONGC Ltd. and the same are required to be covered

underRCM.

(vi) As there 1s no Service Tax liability, therefore penalty is not

imposable. Also there is no intention to evade tax, hence, penalty under

Section 78 of the Finance Act, 1994 is required to be set aside. They relied on

the decision of the Hon'ble Supreme Court in the case of Hindustan Steel Vs

State of Orissa reported as 1978 ELT (JI 59).

5. Personal Hearing in the case was held on 18.05.2023. Mr. Arpan Yagnik,

Chartered Accountant, appeared for personal hearing on behalf of the appellant. He

re-iterated submissions made in the appeal memorandum. He also stated that he

would submit reconciliation statement alongwith supporting documents as per

additional written submission.

5 .1 The appellants submitted the following documents alongwith their additional.

written submission :

ID Copies of Payment Advice/intimation ofM/s ONGC Limited, Mehsana.

Reconciliation statement for the F.Y. 2015-16 and F.Y. 2016-17.

• Copy of ST-3 Returns for the period F.Y. 2015-16 and F.Y. 2016-17.

o Copy of Reply to SCN submitted by the appellant on 31.08.2020 containing

various Ledger Account statements, partywise reconciliation statement etc.

5.2 On account of change in the appellate authority, Personal Hearing was again.

scheduled and held on 23.06.2023. Mr. Arpan Yagnik, Chartered Accountant,

appeared for personal hearing on behalf of the appellant. He further stated that they

provide services of renting of motor vehicles for carrying of passengers to various

body corporates. Abatement of 60% was available on such services in terms of

Sr.No.9 of Notification No. 26/2012-ST dated 20.06.2012. Further, the liability to

pay service tax on abated value lies on the recipient oh RCM basis vide

Notification No. 30/2012-ST dated 20.06.2012. They also submitted that the lower

authority has accepted the eligibility for this notification. However, he did not

grant any benefit on non-production of copy of contract, work order, invoices etc.

0

0
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All these documents have been submitted by the. appellant at this stage, hence, he

requested to set aside the order.

6. I have carefully gone through the facts of the case available on record,

grounds of appeal in the appeal memorandum, oral submissions made during

personal hearing and the impugned order passed by the·adjudicating authority. The

issue before me for decision is whether the impugned order passed by the

adjudicating authority, confirming the demand of service. tax amounting to Rs.

781319/- (on differential taxable value of Rs. 52,95,294/-) under sub section 2 of

Section 73 of Finance Act, 1994 by invoking extended period of limitation

alongwith interest, and imposing penalties under Section 77 and Section 78 of the

Finance Act, 1994, in the facts and circumstances of the case is legal and proper or

0 otherwise. The demand pertains to the period F.Y. 2015-16 and F.Y. 2016-17.

0

7. It is observed that the appellant is a partnership firm and registered under

service tax. They have filed their ST-3 returns regularly for the period F.Y. 2015-

16 and F.Y. 2016-17. It is also observed from the copies of ST-3 returns submitted

alongwith the appeal papers, they were engaged in providing the following

services :

o Transport of goods by road/Goods Transport Agency service (GTA for short)

in respect of this service they have claimed abatement by virtue of Sl.No.7 of

Notification No. 26/2012-ST dated 20.06.2012.

. o Rent-a-cab scheme operator service - in respect of this service they claimed

exemption under SI.No.I ofNotification No.10/2014-ST dated 11.07.2014;

o Supply of Tangible Good Service - in respect of this service they have not

claimed any exemption or abatement

7 .1 It is further observed that the SCN was issued entirely on the basis of data

received from Income Tax department and without classifying the Services

rendered by the appellant. Further, the impugned order was issued without causing

any further verifications in this regard and the demand was confirmed invoking

extended period.

7.2 I find it relevant here, to refer to the CBIC Instruction dated 26.10.2021,

wherein at Para-3 it is instructed that:

Page 7 of
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Government ofIndia
Ministry ofFinance

Department ofRevenue
(Central Board ofIndirect Taxes & Customs)

CX&ST Wing Room No.263E,
North Block, New Delhi,
Dated- 21October, 2021

To,
All the Pr. Chief Commissioners/Chief Commissioners of CGST & CX Zone, Pr.
Director General DGGJ

Subject:-Indiscreet Show-Cause Notices (SCNs) issued by Service Tax Authorities
reg.

Madam/Sir,

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification offacts, may be followed diligently. Pr. Chief Commissioner
/ChiefCommissioner (s) may devise a suitable mechanism to monitor and prevent
issue ofindiscriminate show cause notices. Needless to mention that in all such cases
where the notices have already been issued, adjudicating authorities are expected to
pass a judicious order after proper appreciation offacts and submission of the
noticee

0

Considering the facts of the case and. the specific Instructions of the CBIC, I find

that the SCN was issued indiscriminately in violation of the above instructions and

is vague. The impugned order has been passed mechanically without verification

and appreciation of the facts, indiscriminately invoking extended period of

"limitation and is liable to be set aside on grounds of limitation alone.

8. I find that the appellants were predominantly engaged in the services of

providing passenger vehicles on hire basis to various body corporates and for the 0
same they have entered into contracts as per the requirement of the service

receivers. They have claimed and availed abatement/exemption in terms of SI.No.7

of Notification No. 26/2012-ST dated 20.06.2012 and SI.No.1 of Notification

No.10/2014-ST dated 11.07.2014 as applicable, these facts are undisputed. An

abstract of the figures reflected in their ST-3 returns is as per table below:

/
°

J

Table

All figures in Rs.

Gross Abate- Exem Nett Service
Taxable ment ption Taxable Tax

F.Y. Period Type of Service Value claimed claimed Value Paid
1 2 3 4 5 6 7 8

2015 April- Transport of Goods 844443 252295 0 592148 81003
16 Sep. by Road/ GTA

service =s.>
{!~

....ij'~~., -~ "t- &,%
Page8of1 d" + 4
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Rent-a-cab scheme 1569514 0 784757 784757 107388
operator service

Supply of tangibe 1256314 0 0 1256314 171964
goods service

2015 Oct.  Transport of Goods 0 0 0 0 0
16 March by Road/ GTA

service
Rent-a-cab scheme 2822610 1411305 0 1411305 203197
operator service

Supply of tangibe 3084921 0 0 3084921 443229
goods service

2016 April  Transport of Goods 0 0 0 0 0
17 Sep. by Road/ GTA

service
Rent-a-cab scheme 1978032 0 989016 989016 147377
operator service

Supply of tangibe 2415055 0 0 2415055 359836
. goods service

2016 Oct.  Transport of Goods 0 0 0 0 0
17 March by Road/ GTA

service
Rent-a-cab scheme 3018536 0 1509268 1509268 218842
operator service

Supply of tangibe 3813553 0 0 3813553 552963
goods service
Total 2285799

9. From the documents submitted by the appellant.and the impugned order, I

find that the appellant have provided Rent-a-cab scheme operator service to three

body corporates, namely Mis ONGC Limited, Cambay, Mis ONGC Limited,

Mehsana and Mis Styrolution India Private Limited, Dahej. However, the

adjudicating authority have extended the benefit of abatement / exemption in

respect ofMis ONGC Limited, Cambay and Mis Styrolution India Private Limited,

Dahej only. I further find that the appellant have· submitted documents evidencing

proof of payment received from Mis ONGC Limited, Mehsana for the period

F.Y.2015-16 with the appeal papers which confirm that they have provided Rent-a

cab scheme operator service to ONGC Limited, Mehsana. Therefore, I find that the

appellant are eligible for the benefit of abatement / exemption in terms of SI.No.7

of Notification No. 26/2012-ST dated 20.06.2012 and SI.No.1 of Notification

No.10/2014-ST dated 11.07.2014 in respect of their services provided to Mis

ONGC Mehsana amounting to taxable value of Rs. 9.-19 77/-,
7

4
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10. In view of the discussions made above, I am of the considered view that the

the demand of service tax amounting to Rs. 7,81,319/- (on differential taxable

value of Rs. 52,95,294/-) confirmed vide impugned order is liable to be set aside.

As the demand fails to sustain, question of interest and penalty does not arise.

11. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

12. sfaaaf rt asfal { rfaat Purl 3q?la aids fa5a srar?t
The appeal filed by the appellant stands disposed off in above terms.

#f,'»t\ U--T] o)-3--
(SHIV PRATAP SINGH)
Commissioner (Appeals)

Dated: 2)#July, 2023

(Somnath haudhary)
Superinten nt (Appeals),
CGST, Ahmedabad.

By REGDISPEED POSTAID
To,
Mis Hemraj R. Chaudhary,
Shankamagar Society,
Opp. Dudhsagar Dairy, Mehsana,
Mehsana Industrial Estate,
Mehsana, Gujarat - 384002
Copy to:

1. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.

2. The Principal Commissioner, CGST and Central Excise, Gandhinagar

3. The Deputy /Asstt. Commissioner, Central GST, Division- Mehsana,

Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication

of OIA on website .

-5, Guard file

6. PA File
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